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EXECUTIVE SESSION 
WEDNESDAY, JULY 28, 1971 

United states Senate, 

Subcoaraittee on Air and Water 
Pollution of the Committee on 
Public Works, 

Washington, D. C. 

The subcommittee met at 11:15 a.m., pursuant to recess, 
in room S-207, the Capitol, Senator Edmund S. Muskie (chairman 
of the subcommittee) presiding. 

Present: Senators Muskie, Tunney, Cooper, Boggs, Baker, 
Dole, Beall and Buckley. 

Staff members present: Leon Billings, subcommittee staff 
member; Thomas Jorling, minority counsel, subcommittee; James 
Jordan, assistant to Senator Baker; Barry Meyer, chief counsel, 
subcommittee; Hal Brayman, minority staff member, subcommittee; 
Jerry Brecker, assistant to Senator Bayh; Phillip Cummings, 
assistant counsel, subcommittee; Ward White, assistant to 
Senator Dole; Richard Grundy, professional staff member; Bailey 
Guard, minority counsel. 

Senator Muskie. I have been fighting a bad throat since 
last Friday, so I am going to leave the talking to other people 
this morning. 

We would like to begin with item no. 2, agricultural 
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run-off. I know that Bob is interested in this, and the first 
item we can pass over for the moment until he gets here, at 
least. 

So the agricultural run-off provision which appears in 
the Committee print on pages 21 to 22 beginning at line 27 is n 
now before us. I gather there is a new draft in your folder. 

Tom, would you take this up? Perhaps what you ought to do 
is read it through. 

Mr. Jorling. Let me just briefly preface how it will be 
distinguished from the version in print. 

First of all, the elements that are involved in such pol- 
lution which require a separate section for the treatment of it 
in the staff's judgment is that it will take the states longer 
to develop the kinds of things required here because it is 
basically new to them. 

The problems are more generic and less identifiable and 
will require a little different kind of analysis before they 
can prepare the kind of control measures required. 

The second aspect is that in the staff print — - 

Senator Baker. Can I stop you a minute? A late-comer 
always deters everybody else's progress, but what do you plan 
to do about this? 

Mr. Jorling. I think we will get to that as we go through 

It, 

Senator Baker. Tell me now briefly. 
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Mr. Jorling. To provide that since there is a large 
amount of pollution atrributable to non- point sources, and to 
the extent that the present draft is focused on point sources, 
we are going to be required to address non-point sources. 

So this provides a vehicle for them to begin systematic 
analyzing the non-point sources with respect to overall water 
quality, and to devise methods and schemes that would remedy 
the contribution that these non-point sources make. 

Senator Baker. What I was talking about rather than 
mechanics is what can you do about non-point source pollution? 

Senator Boggs. Non-point sources are acid mines, agricul- 
tural run-off, and what els«c-? 

Mr. Jorling. Construction-related run-off, and some 
storm sewers and irrigation and other kinds of diversion * 
water and this kind of thing. These are identified specifi- 
cally in each of the paragraphs. 

Some of the specifics that can be done, we have consulted 
with a lot of people on what, for instance, can be done in 
agriculture. There are some very apparent things, and the 

Chairman point out yesterday. 

In some areas , . the practice of dumping manure on frozen 
ground -followed by a rainstorm produces massive amounts of 
organi matter in the receiving waters . That 1 s one area that 
could be repaired immediately . We would ask the administrator 
to enter into an agreement with the Secretary of Agriculture 
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to dovetail some of the soil conservation kinds of programs to 
this objective as well as to crop pollution and those kinds of 
things, contour plowing, the application of fertilizers and 
pesticides so that thsre is not over-application and applica- 
tions at times that are inconsistent with water quality. 

Senator Baker. You are talking about farming techniques 
and the like rather than collection and treatment facilities? 

Mr. Billings. That is correct. 

Mr. Jorling. The other aspect in the staff print that was 
objected to frequently was in the event the states did not come 
in with what the Administrator thought was an adequate plan, 
the staff print called for the administrator to enforce Federal 
requirements . 

The problem is that these problems are so diffused that if 
the Pederal government started to enforce such a plan you would 
have a different relationship between the states and the 
Federal government and the agricultural community. 

So with that, I think, then, I can read through it, or 
do you want to pick up and read? 

Senator Baker. Do you do things like chlorinating storm 
sewers? 

Mr. Jorling. We hope to incorporate them into the 

management 

Senator Baker. That is not a non-point source? 

Mr. Billings. Run-off from streets and parking lots, for 
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instance — it is going to be an e:rtremely difficult pro blem 
to deal with. In sone areas, catch basin systems may work. 
Probably the greatest succeesas that we will see in fee next 
decade or so in urban storm water run-off will be application 
jof some of the o their simple design techniques to new sources 
so that we can begin to cut back. 

The difficulty ie that all of these things that are 
addressed here have a very high impact whenever th?y 6ccur, a 
very high impact on water quality, but none of them have been 
the focus of real efforts to find ways to reduce them. 

Mr. Jorling. Per instance, on this construction problem, 
Barry points out that under the highway law now you can receive 
revenues to provide catchbasins associated with highway con- 
struction to avoid this problem, but it is slot done except unde: 
great local pressure. 

This would encourage people to use those kinds of require- 
r ants , 

Senator Baker. What would you do about the strip mines? 
Does that come under the non-point source? 

Mr. Joraing. Yes, it does. There are some limited things 
that can be done prospectively. Some degree on the slope 

Senator Baker. 'Ct won't work. I just finished an exten- 
sive tour of tva stripping. 

Mr. Meyer. Again, it may be that with some of the strip 
mining the same catch basin technique can be used. This is an 
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ancient technique that isn't applied in many cases. 

Senator Baker. I won't burden the record long with an 
analysis, but I think with that the only way to do it is as wifci 
highways; rather than how you control it after it is done. 

Mr. Meyer. The highway law does require, as a matter of 
fact it was back in 1966 that the Secretary of Transportation 
and his predecessor and the Secretary of Agriculture developed 
lines which were then published and presented to the states. 

Senator Baker. Do you have in mand that this bill would 
require states to adopt a plan that would control the manner 
of strip mining in order to meet these requirements? 

Mr. Jorling. With the caveat that new language has been 
inserted to set forth procedures, processes and methods to con- 
trol such sources to the extent feasible. 

Senator Baker. What does that mean? 

Mr. Jorling. It means to the best you can, recognizing 
some of the technology. 

Mr. Meyer. It will allow pressure to the need 

Senator Baker. It won't be. ah absolute requirement? 

Mr. Jorling. No. The way the language is written, there 
is no back-up authority. 

Senator Baker. Pardon? 

Mr. Jorling. Ho back-up authority. 

Senator Baker. But anyway, you think there is a range of 
things that can be done as a practical matter to control 
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non-point source run-off and that we can get then to start 
doing it, although we are not quire sure what we want them to 
do. 

Mr. Jorling. There is a eorrolary that provides that the 
Federal government will provide technical assistance to the 
states. The administrator will make available to the states 
and the public the latest available techniques and measures 
and what have you, that would be used to repair these kinds of 
problems . 

That would bear on the "extent feasible" kind of questions 
So there is ome assistance provided in the states. They are 
not left to their own devices. 

Senator Muskie. The technique here, then, is to require 
a ro gram with authority on what objectives it ought to meet. 

Mr. Jor ing. I think theoretically the objective is to 
control the sources of pollution to control water quality 
standards, whatever they are. But we are not in a position, B3 
we are with point sources, to specifically identify tha actual 
controls that are required in an ultimate sense, but in an 
ultimate sense it is to move then in that direction, a direc- 
tion which has been ignored in the water pollution program up 
to thiii point. 

Mr. Billings. Nor are we in a position to recommend at 
this time that the Federal government has the capability to 
substitute it3 authority in these areas. 
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Mr. Meyer. My next suggestion in the draft is that I 
think a number of the problem areas are under the direct admini 
atration of other departments of the government, and there 
should be a very strong cooperation provision in this. 

What the Administrator does, ho does after he has been in 
this in some depth with them. The urban run-off problem is 
going to require some substantial input by HDD, since HDD will 
be approving programs which will result in urban run-off taking 
place. 

Agriculture should be consulted with respect to agriculture 
and Interior with respect to mining. The one that brings ** 
up here is the one at the top of page 2, on salt water intrus 
intrusion, since we have just been through this go-around on 
the Interior Committee on the role of the Office of Saline 
water and the processes they are working on. 

Again, that is to avoid duplicative efforts . 

Mr. Jorling. On page 16 of the staff print we have a 
subsection which requires the Administrator after consultation 
with the appropriate state agencies, and I am paraphrasing, 
information on processes and procedures to "control water 
pollution sources resulting from," and then a subclassification 
for the areas to be spelled out in this. Then there is a 
further declaration, more prefatory than legal, that the Admin- 
istrator shall within six months from the date on enactment 
enter into an agreement with the Secretary of the Army and 
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Agriculture on programs for this purpose. 

Mr. Meyer. Again, the only reason X raise the point is 
that the administrator will end up promulgating the rules on 
identification and procedures, processes and methods, and I 
think that they should also be involved in that, or else they 
will end up being advocates f r those who will be fighting it. 

Mr. Jorling. In other words, you are suggesting specif- 
ically mentioning in the context of each of these the respectiv 
Federal agencies? 

Mr. Meyer. I would think so. 

Senator Muskie. This provides no pressures to do anything 
about the problem. There is no pressure. Vou say, "Each 
state shall" do these things. If the state doesnt, there is 
no penalty/, 

Mr. Jorling. In the context of the total legislation, 
you have — if you have a water quality standard which you are 
trying to achieve and you are going to come in and seek a post- 
ponement to that standard on the basis that you can't achieve 
the cause of non-point sources, then the Administrator can 
legitimately ask which of these programs have been put into 
effect. 

Mr. Meyer. Also a key is the management requirement under 

209. 

Mr. Billings. That has seme limitations because concep- 
tually 209 regions will not go into the areas, you know, like 
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in your rural areas you are not going to have very many regions 
You may not have any regions at all. 

Senator Mu3kie. Hell, we come down to this point. There 
is nothing in this section to indicate any penalty for not 
doing something about these problems, and none of the discussici 
we have had thus far indicates that there is very much we can 
do about these problems. If there is, then I would like to 
know. 

If an implied penalty of not doing these things is a pos- 
sible rejection of a request for departure from the standard, 
that ought to be made clear.' If we are asking them to do some- 
thing that is impossible, applying no penalty for failure to 
do it, and yet a ewhere down the road, in effect, providing a 
penalty by the possible rejection of the departure from the 
water quality standards, we haven't been very clear. 

Mr. Jorling. The staff had a stick in the earlier print, 
and there are some alternatives. Leon has something using 
this as a vehicle in consideration of whether or not they can 
meet the standard. 

There is another one which has been suggested and language; 
has been suggested and language has been drafted which would, 
if they failed to develop a satisfactory plan, use a disincen- 
tive in the carrot sense, something like this, provided that 
such an allotment, and this is the allotment under construction 
grants, or it could be used in the program grants or any other 
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methods of giving financial assistance to the states, may be 
reducedpaid an amount to to exceed sorr.e percent to each state 
if such state fails to submit to thg Administrator required 
in Section 304 an implementation plan required in Section 304. 

Then it provides that these amounts because of failure 
would be realloted to other states. 

Mr. Billings. Yet a third would be, or second, would be 
to mandate the action agencies, like the Secretary of Agricul- 
ture and the Secretary of Housing and Urban Development, to 
include in thier program grant3 requirements that these kinds 
of plans be developed. 

Senator Muskie. Going down through them is, first, the 
requirement to identify agricultural sources, and then set 
forth procedures, processes and controls. Are there such pro- 
cedures, processes and methods? 

Mr. Billings. Not for all of them. I think Tom has 
defined that there are farm management techniques that will 
reduce agricultural waste levels. 

Senator Muskie. If we are going to get into this busi- 
ness of controlling the application of pesticides and ferti- 
lisers, is this one of the control techniques that we want 
them to come up with? 

Mr. Billings. Xt is an option available. 

Senator Muskie. If it is, shouldn't that be a national 
policy? If this is a feasible kind of a way and I don't 
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know whether it is or not, I am not a farmer — if this is a 
practical and feasible way to reduce agricultural run-off, if 
we know it is now, why should we not use it. 

I have heard it suggested in discussion around this table, 
but it it practical in any real, significant sense to control 
the amount of fertilizer and pesticides that are applied on 
agricultural land for the purpose of controlling run-off? 

Mr. Billings. It is not practical in terms of a national 
program to regulate what the farmer buys. That may not be 
practical on the state' level. It may be practical on a county 
level , 

In terms of Federal regulation, the staff believes that in 
insofar as 

Senator Muskie. Apparently in something like that, 
if it is practical at the county level, it is practical on a 
national level. I don't buy that. How are you going to relate 
the amount of fertiliser or pesticide that is applied in the 

growing of a particular crop, whether it is one county to 
another or one state to another, in a way that is related to 
what is necessary for agricultural processes but which should 
be minimal for the purpose of the total concentration in a par- 
ticular stream of the run-off? 

Is there a relationship? How do you know to what extent 
a farmer over-applies fertilizer. It would seem to me that 
sheer economics is going to exert a greater pressure on him than 
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the run-off somewhere down the stream. 

To what extent ia over-application of fertilizer a prob- 
lem, over application by a given farmer? To what extent is 
over-application of pesticides by a given farmer a problem? 
Can we imagine the one? He know that in total, of agricultural 
lands there is run-off into streams, but whether that is the 
product simply of the total application rather than excess 
application, nob dy has decided, have they, if excess applica- 
tion is the problem, and is it? Has anybody made that deter- 
mination in excess application? 

Mr. Jorling. In some areas on some soils. 

Senator Muskie. To what extent? Are- we fencing with 
windmills? It seems to meet the problem that comes from propea: 
application, or the proper amount is probably a. much more 
massive contributor to the agricultural run-off problem than 
excess application by inefficient farmers. 

Is that a legitimate observation, or dc 3n't anybody have 
an answer? 

Mr. Jorling. I suspect, based on present knowledge, that 
is accurate. 

Senator Muskie. If that is the case, then the answer 
clearly isn't application of fertili2ers, is it, or pesticides? 

Mr. Billings. The regulation of the specific application, 
there the question is, is it in terms of fertilizers, and I 
think pesticides and fertilisers are two entirely different 
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things in terms of environmental quality. 

Senator Muskie. The farmers up in the potato fields of 
Maine, I don't think they overapply either, from sheer economic; 

Mr. Billings. Certain pesticides were over^applied by 
their application, but what I started to say was that in terms 
of the specific env ronmental effects of pesticides, the regula- 
tory mechanism in this bill is not adequate. 

The question of manufacturing controls is a lot more impor- 
tant in terms of things like DDT than some kind of unenforceable 
controls over the applications of those things. 

Senator Kuskie. What I am trying to focus on is whether 
we just have the fringe of the problem here, or whether we have 
the heart of it. It strikes me that fertilizers and pesticides, 
if they are permissible pesticides, and that geta to the ques- 
tion of whether you ought to allow them at all, but fertilizers 
and pesticides tend to concentrtate in streams from a perfectly 
proper application. 

That is the heart of the problem and why don't we focus on 
what means there are for dealing with that, rather than fooling 
around with the idea that somehow by going to every farmer and 
checking how much he puts into his spreader you can get the 
agricultural run-off problem. 

Mr. Meyer. Senator, it is my understanding from the recor 
that was built in the Kansas City hearings that an awful lot of 
the problem of pesticides and fertilisers and all the other 
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items listed here really comas out as a question of controlling 
sedimentation, because it is wrapped up in the soil that gets 
washed off. 

What it amounts to ie basically some poor conservation 
practices which should have been attacked a long time ago for 
other reasons, but which are cresting a water pollution problen 
I think if the Committee accomplished nothing more than more 
effective sedimentation control we would at least substantially 
reduce the load problem in the water pollution field. 

Senator Huskie. I could buy that as a reasonable argument 
but what backups are there for it? 

Kr. Billings. A lot of the testimony in the Kansas City 
hearings supports what Barry says . 

Senator Huskie. What is the answer to that? What is the 
answer to that problem? Shall we write an answer into this 
legislation? 

Senator Baker. We are up agaiztst the same problem in that 
respect that you are with highway construction and surface plan 
ning. You probably can't do much to control the application 
of fertilizers, but you might do a little bit about the tech- 
niques for retaining it. 

Mr. Meyer. Yes. The highway law last year confirmed this 
In the 1970 act we insisted that there would be siltation 
control . 

Senator Baker. Looking down tae road far enough to see a 
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result, is there likelihood then that you are going to have a 
different type of agriculture, that is, a requirement that you 
plough and contour at a certain angle to the run-off, or that 
you build sedimentation pools, or what? 

Senator Muskie. Is that what we are trying to start here, 
an evolutionary policy-making that would result in EPA 

Senator Baker. That is a long road. 

Mr. Meyer. The suggestion that Leon made before is, again. 
I think the best that could come out of this legislation with 
regard to these other things, because except for the agencies 
directly under the control whose programs are under our control, 
we can legislate that Thou shalt do thus and so". 

Here, we can suggest that the Administrator work with the 
head of the agencies that have these programs to insure that 
the programs do work toward this result. 

Senator Muskie. Let me ask you this. We are talking abou'i 
setting deadlines and standards for water quality on a national 
basis. This is a hit or miss kind of thing that will .produce 
an effort of X dimensions, but I expect will far short of 
anything like the control of the problem we are talking about. 

So you have got to have some understanding then, of the 
extent to which agricultural run-off and these other non-point 
sources actually degrade qater quality. 

Do we have any evidence, any documentation, any judgment 
as to the extent to which these non-point sources degrade water 
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quality below acceptable quality s andarda, below the standard 
that we have been talking about under the stimulus of the 
Tunney amendment? 

Mr. Billings. There is considerable evidence as a result 
of studies to show that acid run-off is rendering useless 
14,000 miles 

Mr. Meyer. Figure 14,000 in Appalachia. 

Senator Muskie. 14,000 miles? 

Mr. Meyer. 14,000 miles of streams in Appalachia have s 
some degree of acid mine pollution. 

Senator Baker. We have to consider the incentives you are 
going to offer for retardation of run-off. As Bailey pointed 
out, we have been trying to convince farmers since the Roosevelt 
Administration of that and we haven't succeeded. 

A statute for that, a stiff Federal mandate, may be totall; 
unenforceable . 
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Senator Muskie. You can see it with acid mine drainage. 

Senator Baker. Yes. That is a very different thing, and 
highway construction is, surface mining of coal, or zinc or tin 
is a different thing. 

But just plain surface runoff, I really wonder if there is 
a practicable enforcement. 

Mr. lleyer. For example, not designing new towns, under 
BUD's authority they could do something in this respect. We are 
talking about large segments of areas, and in connection with 
working with the city and county planners on new development. 

Fairfax County now has an ordinance which requires silta- 
tion control. 

Senator Muskie. To what extent, and what is siltation, whi 
is a visible sort of thing, to what extent does siltation by 
itself, with whatever accompanying, you know, chemicals or 
other pollutants that occur in urban environments, or rural 
environments, to what extent does siltation represent a degre- 
dation of water quality? 

Mr. Billings. You mean natural siltation? 

Senator Iluskie. Siltation from anything. 
Mr. Billings. In terms of a swimming standard, it has a 
considerable effect. 

Senator Muskie. Health effect? 

Mr. Billings. Turbidity is one of the biggest detriments 
to an esthetically and acceptable level of water quality for 
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swimming . 

Senator lluskie. So now we are beginning to define swimma- 
bility. Swimmability , then, isn't dependent wholly upon the. 
health aspect of water, but also on the esthetic effects. 

Mr. Meyer. Can we let Dick Grundy address himself to this 
problem? 

Mr. Grundy. The problem of urban runoff is thought of in 
terms of the winter season, but in terms of the environmental 
impact it tends to be greatest in the summer, associated with 
thunder storms. Those occur when the stream is in a low con- 
dition, and in the urban areas it washes off all the ferti- 
lizers that have been applied in the urban area to stimulate 
home gardens and parks and this kind of thing. 

also it represents the oils that have been spilled on the 
streets, and it represents a major contribution in terms of 
nutrients to the stream which stimulate in turn the algae 
growth and these sorts of things. 

The significance is that the stream is in a low-flow con- 
dition, and the quantities involved represent significant 
quantities in terms of that low-flow condition. 

Senator Muskie. That is a judgment statement you have 
made. But what actually has been measured? Do we know how 
it compares to other forms of particular streams? 

Mr. Grundy. The statement has been made that most of this 
tends to go into the storm drains. 
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Senator tluskie. This is percent here. It doesn't neces- 
sarily give you what I am talking about. The northern Plains, 
for example, 28 percent of the stream pollution is attributable 
to agriculture. But it may be -hat there is no other pollution 
and 28 percent of what? If there is no industrialization in 
the Northern Plains, all this gives you is the percentage 
relative the other pollutions. 

What I am looking for is absolutes. If you didn't have 
any other source of pollution in a particular stream, is the 
agricultural runoff problem of sufficient concern that it is 
measurable, has it been measured, and what is its impact and 
what uses — I mean, to what extent would it take a stream out 
of the quality standard that Senator Tunney is proposing? This 
is only a percentage thing. 

Mr. Grundy. In the testimony at Kansas City, it^indicated j 
that in that area of the country it tends to be comparable to 
that from municipal sources, and that it is a siltation prob- 
lem. The silts take with them the fertilizers which are 
attached to them. 

Senator Mu3kie. But how much fertilizer? The physical 
evidence of turbidity doesn't in and of itself tell you how 
much in the way of pollutants or nutrients there are. 

Mr. Grundy. These materials that cause oxygen demand on the 
stream axe comparable to those from municipal sources in this 
part of the country. 
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!lr. Billings. Mr. Chairman, another point which I think is 
■ important is that if you separate out the statistics, we have, 
and don't separate out the animal waste problem, the problem of 
hogs, cattle and so on, you have greatly reduced the amount of 
wa3te attributable to agriculture:. 

Senator Muskie. Is a feed lot or a hogpen a nonpoint or a 
point source? 

Mr. Billings. That depends. If you recall, in one progran 
a feed lot of a thousand head of cattle and 750 dairy cattle 
are a point source. Unfortunately, you have got an awful lot 
of smaller ones. 

Mr. White. If they are discharged directly into a stream 
that flows through the feed lot, yes, but otherwise it is not 
considered. Most of the feed lots are not being forced under th<? 
permit program. 

Mr. Billings. What is the regulatory mechanism in Kansas? 
What is the size there? 

Mr. White. 300 head for live or regular cattle, not dairy 
cattle. If a feed lot has mora than 300 head, it had to get a 
permit. Under their permit program it is much more restrictive 
in Kansas, a3 it is in some of the other surrounding states, 
than it is under the core program. 

Senator Muskie. Cattle can ba made a point source by 
regulation. 

Mr. White. Yes, and most of them are, because of the lagoan 
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system they have built. 

Senator Huskie. But fertilizer and pesticide runoff can't 
be made a point source, can it? 

fir. Grundy. But the testimony in Kansas also indicates 
that these problems can be handled by land management practices 
and that the existing authority is available to do this, but it 
has not been funded. 

Senator Huskie. What kinds of land management factors? 

Mr. Grundy. I think Ward knows. 

Mr. White. Bailey worked very hard on the program for 
the Soi.l Conservation Service to try to fund these, not only fee 
lot, but other conservation services, and they have some f undine 
but it is $150 million or something like that. 

Mr. Grundy. But the authority there is also existed, but 
it was never funded to implement the land management practices 
that are needed to control the siltation problem and the feed 
lot problem, which has not been tied into this legislation on I 
environmental grounds. 

It is purely predicated on loss of top soil and, in turn, 
loss of production. 

Mr. Guard. What occurs to me is that every farmer in 
the country has for generations wanted to hold his top soil so 
that he can grow bigger crops. It is almost a tradition to pass 
that farm along to the next generation enriched and in better 
shape than he received it. 
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You have soil conservation districts organized under the 
SCS, in, I think, every county in the United States. SCS in mar- 
cases is available for making farm plans. In addition, you havej 
the AC]? program which is separate and now renamed REAP to provic 
payments for soil and water conservation practices. 

Farmers all want the fertilizer to be available at the 
plant roots and not to run off and not to have the economic lost 
of having it run off the land. 

These are nationwide efforts on hundreds of thousands of 
farms. 

The obverse side of that coin is that now we are looking 
at the stream into which the sediment and the nutrients flow 
rather than looking at the soil, as we have done all these 
years, that they come off of. It seams to me it is the same 
problem, that you set up the EPA Administrator and the states 
with plans to try to tackle this problem anew is an enormous 
task. 

On the other hand, if the EPA Administrator would work 



with the Secretary of Agriculture and encourage the Secretary 
of Agriculture in all these on-going programs to include the 
water pollution aspects of these practices into the existing 
programs, I think it would be very timely and we could make a 
lot of progress. 

It gives me pause. It seems to me this is the work of a 
generation, and not a four-month implementation plan which you 
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quickly gather together and try to put in a book all the avail- 
able conservation techniques and produce a land use policy. 

Senator Huskie. To sum up what you have been saying to us: 
One, agricultural runoff by itself can be a sufficiently degrad-i 
ing pollution source so that the resulting water quality would 
not meet the standards that we have been talking about. 

Mr. Guard. Yes. 

Senator Huskie. Two, the most effective control aside 
from the sources, agricultural sources that can be made point 
sources by one device or another is land management practices, 
which mean soil conservation. 

fir. Guard. So the question that we must consider is 
whether or not we should in this legislation try to stimulate an 
even require, because I guess we would have to require it — 
if we are going to try to achieve water quality objectives withi 
the framwork of the deadlines, we must require the institution 
of such soil conservation practices throughout the country 
through the medium of this legislation. 

Isn't that what it comes down to? If we are going to 
require it, if we are going to mandate achievement of water 
quality at a certain level within a certain deadline, isn't that 
what it all comes down to? 

Mr. Guard. That is correct, and if we do require it, it 
seems to me it is a larger accomplishment than all we have 
accomplished in all the years <>f the farm conservation programs. 
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Senator lluskie. All right. At least that gets a better 
grasp of what it is we are trying to tackle here. 

Senator Cooper. The ECS programs and the county agent 
programs and even your watershed, they have personnel by the 
thousands to deal many, many times with individual farmers 
throughout the country. The farmers pretty well accept their 
advice . 

Also they are paid for certain practices, and this is the 
way, I think, that you can reach the farmers more quickly. 

Senator Boggs. Through the county agents. They are all 
over the country. 

Senator Cooper. Every President for I don't know how long 
tries to cut that out. Bailey gave it a new name, "environ- 
mental," and kept the program going. We got the White House to 
accept it under a new name. 

llr. Guard. This whole mechanism, these several mechanisms, 
could be mobilized to place a top priority on pollution con- 
trol, and to give emphasis to that effort. 

Actually I think the farmers are probably doing better 
than anyone. One of the things that could be done is that the 
soil conservation districts, and a number of states have dona 
this, give them jurisdiction right through the town and the 
farmers could begin to teach the people in the town how to 
control their sediment from urban construction and grass and 
crops and catch basins, and do many of the things in town thay 
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have been doing in the country. 

Senator Muskie. It seems to me one of the approaches to 
this would be to mandate the Federal agencies to work with EPA 
to develop these programs and to expand them to meet environ- 
mental considerations. But it is going to be very difficult to 
do that in a way which zeros in on deadlines to be set. 

Secondly, we could require, it seems to me, through a 
device similar to that spelled out in this language, but a 
little tougher, the development of plans at the local level to 
deal with those sources which can be made point sources, or 
which are closer to being point sources, so that they can be 
brought under any plan. 

I don't see why you couldn't have both efforts undertaken. 
At least that is my surface reaction to what you have said this 
morning. In other words, you can bring feed lots and hogpens 
and all that sort of thing and the point source kinds of con- 
trol, and they ought to be part of the implementation plan, 
but runoff, even urban runn, is going to have to be handled by 
agricultural practices, and we ought to give a tie-in here in 
Washington rather than through the device of the state imple- 
mentation plan. 

Does that make sense? 

Senator Baker. Yes, it does. 

Senator Boggs. Yes. 

Senator Baker. It makes a lot of sense, and if we integral 



io 

1 

2 
3 
4 
5 
0 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 



225 

it into the existing agricultural program with the appropriate 
caveat that they do the best we can, we probably would be doing 
everybody a service. Because if we legislate specifically in 
that field, we are going to be getting into six kinds of troubla 

On these nonpoint source items, there are no Federal guide- 
lines, are there? There are no suggestions at all how a state 
comes up with these plans, what criteria they may have? 

Mr. Jorling. There would be under the bill for the first 

time. 

Senator Baker. Where? 

£lr. Jorling. That appears on page 16, I believe, in the 
criteria section, beginning on line 27, page 16. 

Basically up until the present time the statement is a 
hundred percent accurate. There hat; been nothing either in the 
water pollution area or in any other area no information 
directed at water pollution. 

Senator Baker. Page 16? 

Mr. Jorling. Xes, beginning line 27, subsection (f)(1)(A) 
through (E) . These are parallel to the provisions in section 
304. 

Senator Baker. Is this as explicit as the criteria we 
set in other bills where we require states to submit a plan 
within a mandated timeframe? 

Mr. Jorling. The beginning of this is triggered back to 
the language as follows: After dat«' of publication of informati 
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in section 301. That means the states are under no obligation 
until the Federal Government has issued the criteria. 

One point I was going to make earlier to the Chairman was 
perhaps that the items in (2) in each of these paragraphs, where 
you refer to procedures, processes end methods, you could say: 
. . consistent with the criteria in subsection (f ) , section 
301" rather than leave it uncertain as to how far they should 
go there, rather than coming up with some independent preroga- 
tives. 

Senator Baker. We have a quorum coming. 

Senator Muskie. What we talked about is the agricultural 
runoff part of this problem. On acid mine runoff, I guess that 
can be made a state responsibility, or we can get at that throug 
the implementation plan. 

Senator Beall. One problem with the acid mine runoff, in 
these other cases you stated that the state would corae up with 
a plan, the state goes to the farmer or contractor of whoever it 
is. You understand one of the real problems of acid mine 
drainage comes from abandoned deep nines. Are we saying that 
the state do something about it and then not give t-em tools 
with which to do it? 

Mr. BilSngs. Senator Randolph put into the Water Quality 
Improvement Act of 1970 to authorize a major program in the 
problem of acid mine drainage. The abandoned mine problem, the 
underground problem, does not have a technical solution today. 
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Senator Beall. Other than sealing the mine? 

Hr. Billings. Even sealing the mine. They have tried Some 
of the sealing processes, and sure enough the runoff pops up 
someplace else. So there isn't any technology available now to 
do that. So it would exclude it from this concept of feasi- 
bility. 

Hopefully that kind of research will go ahead. 

Senator Muskie. What is the prevention here? 

Hr. Jorling. You can't prevent that kind of event reoccur- 
xing new major activities. 

Mr. Billings. And strip mining is different from the 
underground. 

Mr. Jorling. This is of a more prospective nature here. 

Mr. Meyer. This almost has to be a prospective operation. 
Bight now EPA, ABC and Interior are engaged in a couple of acid 
mine drainage control projects. What it looks like is a very lcjng 
and very expensive operation if we ever go into it on a full- 
time basis. 

The few experiments that have been completed so far have 
been failures as control is concerned, but that is with respect 
to deep mines which are no longer in operation basically. The 
question becomes what kind of practices can you implement in nev 
mines and with respect to active strip mines. 

We have got the problem of orphan strip mines, which 
Senator Cooper knows better than I» with the Appalachian program 



13 

I 

2 
3 
4 
5 
S 
7 
8 
9 

10 
II 

52 

S3 

54 

.5 

56 

17 

18 

19 

20 

21 

22 

23 

24 

25 



228 

on it. It becomes a question of raorey more than anything else, 
how much money do you want to put into this? 

Senator Muskie. If that is the case, is this the way we 
attack the problem? 

Mr. Billings. Prospectively, yes. 

Senator Muskie. Even prospectively. 

Senator Cooper. Let me ask a question on that. (B) , the 
last clause, and (2) set forth procedures and processes and 
methods, including land use, and so forth. 

Does that include rehabilitation, attendant rehabilitation 
of the soil at strip mines? 

In many states we have gashes cut on the hillside. Host 
states have laws to require rehabilitation there, but unless 
you require it continuously, just follow right behind the 
operation, you. get to the point at which you will never catch 
up. 

Do the guidelines and processes include rehabilitation of 
strip mines? 

Mr. Jorling. liy answer would be "yes" on a couple of 
grounds. One, these areas, once they are denuded, unless they 
are rehabilitated produce not only an acid problem, but also a 
severe sedimentation problem. So you have to go on a continuous i 
basis of rehabilitation to prevent the kinds of impact on water 
quality which are hopefully to be achieved here. 

So I think it would include rehabilitation. I think it 
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would also include if people start to read a lot of these things 
together, the use of sludge and other effluents that might be 
forthcoming, for the purpose of rehabilitating these kinds of 
lands . 

So I think EPA would have the flexibilityto specify under 
its criteria certain rehabilitation programs to these areas to 
prevent acid and sedimentation pollution. 

There is something I would lika to present in connection 
with Senator Beall's proposal. When we were talking about the 
proportion of the Federal share in the waste treatment processes 
thi3 is one of the areas this might be useful in, if the state 
has an approved plan. 

It also goes to the problem of what do you do to encourage 
the states to carry out these programs? That could be a source 
of revenue in the context of these programs high enough to make 
it very attractive to the states where it wouldn't be attractive 
enough to fund the construction grant program in the trust fund 
sense. 

So that is another kind of option besides the construction 
grants, to allow them to use the industrial recovery portion. 

Senator lluskie. Well, I think the vote is coming in two 
minutes. Can we reassemble at two o'clock in this room and 
take this one up and maybe finish this one and then go back to 
the water quality question? 

I thin}: this has given us some perspective that will be 
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valuable. 

Do you have some language? 
Senator Tunney. Ifes. 

(Whereupon, at 12:10 p.m. the subcommittee recessed, to 
reconvene at 2 p.m. of the same day.) 
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-:>* quite finish the ... 

It may be that we said enough here, dincujsec' it 
anough in this number two item, so that the staff 

; a v eloping new language, incorporating the ponsen 
was developed in this morning's session. 

Senator Boggs. I agree. I thought, the discus 
very, very good. 

I may have missetl it, but I do not think there was 
given any attention to having anything in the bill to encourage 
further research on agricultural runoff, so to speak, and 
even some demonstration projects. 

Mr. Billings. We have a provision proposed by Senator 
Eagle ton. 

Senator Boggs. I think that is what we need before we 
can get to anything too definite on agricultural runoff. 

Mr. Billings. It is mentioned On page four. 

Senator Boggs. All right. That is good. I think you 
Will r.eed that. 

In that connection, that is right, not only because we 
a rivor, but on any agrlcuH 

■ 



Z32 



portion there 

mental enhancement techniques 
and other non -point si 
ment quality techniques , 
encourage the demonstration river 
being considered before, but for 
has no*; sort of abandoned. 

Mr. Billings. A water shed kind of 
Senator Eoggs. You have tha who! 
there working together, but anyway I want 
connection with the agricultural runoff. 
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3. Mow, with respect 
ng we discussed rather 
Ef . We did not get into construct 
very great extent. 

is subject to state control by and large, 
ins of construction. 
Initiated at the state 

n. How do you come to deal with 



Senator Eoggs. I had not been pr: 
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the salt water runnir-g up tlie . 
fresh water, and the water gettinc 
and bo we had to get into filing a petition to 
Supreme Court, and finally after two or three years of working 
on it, we got the Supreme Court to appoint a referee for the 
Delaware River, and we contribute £o much, and all of these 
states contribute so much, and this guy sits there and reads 
the gauge all the time to sea what the salinity levol is , and 
so that is the way we control the salinity level, and if it 
reads a certain point, why New York upstream, they have to 
turn so many gallons of water loose, so that is >ny own 
experience, and that is the way they control it. 

Mr. Jorling. Thi3 experience occurs elsewhere in 
the Country. 

What we have had is a program of pollution control 
aimed at single sources of pollution, where the application 
of controls have been, yet water quality is not being achieved , 
because they have been ignoring the fact that certain kinds 
of practices are causing salt water intrusion, and the water 
quality remains poor or unacceptable for that reach of water. 

Florida has this prob*.en in a severe way, Califoa 
has it as a result of not thinking of tl 
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programs , 

People are not. 
the salt to come higher and higher . 

In Delaware it is particular! 
impact on the commercial shell fishing, but it does require 
the states, and hopefully whan the states act together to 
tila plans, to think about the effects of irrigation, and so 
on, diversion, upon the water to allow salt water to enter 
what was previously fresh water streams; in looking at this, 
I think the word drought is unnecessary, it could cause all 
kinds of problems, and it 3hould be stricken, but the other 
areas should be considered a3 to their water quality, as it 
relates to allowing marine water to enter the estuaries and 
rivers . 

Senator Boggs. I will say this, drought has a lot 
to do with it, as a natural phenomena, but it has a lot to do 
with how much water i3 let out of their reservoirs to cone 
down the Delaware River, and that depends on drought more than 
anything else. 

I would think without th» woj:d you still accommodate 
the problem of predictable drought and drought cycles, so it 
avoids the conotation that somebody, if there is a severe 
drought, to somshow accommodate this; problem. 

Mr. Meysr. The example that Senator 1 
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gallons released to keep the salt 

Mr. Jorling. So it might be aj 
of drought would include requiring .release of more storage 
water in the event thera is a drought. 

Mr. Meyer. If I may, if you exclude it, and if you 
find intrusion as a result of natural phenomena, hot; do you 
control it? 

You can control salt water intrusion, but you oannot 
use the word drought. 

Senator Muskie. If you use the words prevent salt 
water intrusion as mandated, you have to balance this thing 
in the time of a drought rather thar; prevent it. 

To prevent it altogether, that meanB you would have 
to maintain water flow at some point, at the same level it 
was before the drought. 

Senator Boggs . I think probably balance is the word 
but in a drought they start yetting after upstream people t 
release those reservoirs, let that water come on down, beca 
the salt water climbing up does so much damage to everythin 
when it gets beyond a certain point .•/hich they have marked. 

Senator Muskie. Yes, it ab fch 

Senator Boggc. 
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Senator Muskj 
status quo before there is 
about here is controlling water inl rusi 
intrusion rather than necessarily preventing it. 

Senator Boggs. I think you are a hundred parci 



right. 



Senator Muskie. That it correct. 

Mr. Jorling. Including procedures to control. 

Senator Muskie. Are there eny other questions 



this? 



Mr. Jorling. The remaining portions we had discussed 
earlier . 

Subsection B is the Mondale lakes provision, and the 
provision D on page three is the transferred section 3{c) 
from existing law. 

Senator Muskie. Any other questions? 
17 Senator Tunney. Mr. Chairman, it is a simple natter, 

W but why was programs substituted for implementation plans? 

19 Senator Muskie. Where is that? 

20 Senator Tunney. It is 304. As you look at the language 
2t of 304 in the Committee print, with the new suggestioa, I see j 

22 that implementation plans has been stricken, programs has been , 

23 I substituted. 

24 Mr. Billings. The implementation plans aire enforceable 1 
With criminal penalties, and so on, which dc not sees 
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to this kind of pollution. It 1b to avoid 

Senator Tunney. All right. 

Senator Muskie. I ta7ie it there ar« nc 
or discussion on that item. 

Let's go to the a 
He have available for us pages prep 
his staff, and we also have another 
committee staff. 

■The latter is legislative la 
is more in the nature of descripti' 
perhaps we start with Senator Tunney* s. 

We will start with Senator Tunney' s, and then present 
the staff's work. 

Senator Tunney. Mr. Chairman, in the first place, X 
would like to make it very clear that the Senator from Calif- 
ornia does not have pride of authorship. 

I feel there is no language that is contained in this j 
that is original. 

I simply, under the pressure of deadline, I have 
attempted to detail as best as we could the ideas that I though!: 
up extemporaneously yesterday and several days earlier before 
the Committee. 

Should we read the language? 

Senator Muskie . Yes . I think it is always better to 
do that. It takes a little time, but at least ever 
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to understand it. 

: Senator Tunney. Fine. 
NATIONAL MINIMUM WATER QUALITY STANDARD 

The purpose of the Standard is to provide a focus 
for Water pollution control efforts which will set a popu- 
larly understandable and administratively enforcible goal, 
achievable within a time certain. Hopefully, this would 
furnish a basis for testing the adequacy of state implementa- 
tion plans; would marshall research, development and program 
resources into cost-beneficial priorities; and would require 
water use decisions to be made openly in a politically 
responsible manner. 

A suggested outline of the Standard, as a requirement 
to be addressed in state implementation plans, is as follows: 

1. The Standard; Definition 

"That level of water quality, identified by the 
criteria published pursuant to Section 301, which shall (a) 
sustain a balanced population of shellfish, fish and wildlife 
and (b) allow recreational activities in and on the water 
wherever natural physical characturistics of the waterway 
permit." 

2. Inclusion and Coverage in Implementation Plans 
"The Administrator shall approve such plans or any 

portion thereof, if he determines that they were adopted after 
reasonable notice and public hearings and that such plans — 
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A. provide comprehend; 
of the national mini 
as practicable , 

pursuant to Section , not later than_ 

date of approval of such plans; 

B« identify with particularity those portions or 
waterways for which attainment of tfte national minimum 
water quality standard on or before the time stated in 
Section A is asserted to be impossible or difficult, together 
with the reasons therefore) 

C. establish, in cooperation with the Administrator, 
programs .of research, development, and other action to 
reduce and where possible eliminate difficulties in attainiact 
the national minimum water quality standard described pursuant 
to Section B; 

3. Provision for Extension of Tirae 

A. Extensions must be sought by application of the 
Governor of a State; 

B. Applications for an extension mu3t have been 
subjected to notice and hearing within a Stater 

C. Applications for an e;:ierision must demonstrate 
a compelling public need based on at least one of the 

23 following grounds : 

1. Elimination of all discharges of pollutants 
from point sources into such water 



n 

12 



17 
18 
t9 
20 

21 



240 

joined with programs tc al 
sources , provide the nati 
standard on or before the 
2. The national minimum water <;■: 
be attained within such waterway on or before the 
general deadline because of pollution from nonpoint 
sources, which shall be restricted to urban and rural 
runoff, acid mine drainage, construction runoff and 
salt water intrusion, and because such pollution 
cannot be abated due to technological impossibility 
or exorbitant social and <?ccnosaic cost in relation 
to present and anticipated social and economic bene- 
fits? provided, however, that no such extension based 
wholly or partly on this subparagraph shall he granted 
unless the State shall provide land use controls on 



environmental quality is consider 
part of such land use decisions, 
and criteria resembling those set 
agencies under Section 102 cf the 
Policy Act of 1969; 
3. Han-made physical characteris 
water pollution make recreation i: 
impossible or dangerous to human life. 
D. The Administrator shall find that the State has 
complied in good faith with pre-grants developed pursue; 



uant tc pr 
th for Federal 

other than 
d on such watesw&y 









E. The -'Administrator shall place bj 






resear 


oh and development to overcow 






imposs 


ibility asserted by any Stats in conne 






extens 


ion of time granted to such State; 



241 



F. The Administrator shall.- following review and 
japproval of any extension, submit 3uoh extension to Congress; 

and such extension shall take effect unless disapproved by 
Congress within days; 

G. The Administrator shall determine the time limit 



W Ion any such extension, and such extension shall be granted for 
M not more than five years; re-application may be made upon the 

12 expiration of any extension; 

13 H. Any extension may be terminated, or the terms of 

14 such extension altered, upon determiration by the Adm.inistra- 

15 tor pursuant to review procedures resembling those in the Clean 

16 Air Act. 

17 Senator Muskie. Is it intended that every extension 
J8 questioned by every governor, that every extension sought by 

19 every governor for every waterway must be considered and decided 

20 ay Congress? 

21 jj Mr. Tunney. This is similar to other provisions, as 

22 ul remember, when I served on the Interior Committee r that 

22 1 whatever plans, constant studies, they go to the Committee, and 
24 fez a Coinmittee does not reject them within sixty days, automati- 
; jfcally they become law, ana the De 
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It was my feeling that the C on j 
the opportunity to look over the 

decided in its judgment it wanted tc work its will on the 
exception, it could, if it decided it did not, it just auto- 
Senator Muskie. Now I think it would be useful to 
have the staff language read and to distribute those. 
Will the staff read the language? 
Mr. Billings. All right, Mr. Chairman. 
" (a) The national water quality standard shall be 
|| that quality of water identified by the criteria published 
j| pursuant to section 301 which shall (A) provide for the 
protection of a balanced population of shellfish, fish and 
wildlife, and (B) allows recreational activities on the 
water and, whenever natural physical characteristics permit, 
in the water. 

°(b) The Governor of each si;ate shall within 90 
days after the publication of criteria under section 301(d) 
adopt, after public hearings, and submit to the Administrator 
water quality standards at least equ.il to the national water 
quality standard (which if appropriate shall specify cither 
beneficial uses Which shall be protected) for all intrastate 
and interstate waters in each state. 

" (a) (1) If the Governor determines tl 
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interstate or intrastate water cr pert: 
the national water quality standard by March 
submission shall be accompanied by c rec 
of such deadline together with e justification thereof; a 
proposed temporary water quality standard and an estimated 
date for implementation of the r.aticnal standard. Any propose 
temporary water quality standard shall assure protection of 
public health and welfare and, to the extent not in conflict 
with such protection, shall Bpecif y . the highest level of watei 
quality which can be implemented for such specified waters 
through application of technically feasible and coat effective 
programs and controls for all sources of discharges into such 
waters . 

"(2) Following the request for a postponement the 
State shall promptly hold a public hearing on such request 
within the affected area and within three nwnths subuit to 
the Administrator a summary of the. hearing record and any 
modification of such request. 

"(3) The Administrator shall not approve any request 
unless he determines (within three months of the submission 
of such request) that such postponement and the heinporary 
standard (including any modification which the Adminisi.rttoi. 
determines appropriate) are justified on the basis that — 

"(A) one or more sources of discharge (or classes of 
non-point sources) are unable to comply wit 
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of such plan to implement su< . 

necessary technology or othei 

or will not be available soot! et ough 

the period established under section ; and 

" (B) the State has considered find applied 
its plan reasonably available alternative means of 
such national standard and has justifiably conclud 
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it be possible 
■ 



basis of hearings and other available in 
ment of such standard within such period 

"(C) the temporary water qualit 
at a minimum, protection of public hsalt 

Senator Muskie. Now, may I just 
addition the idea that has cone to me in 

Senator Tunney. Mr- Chairman, w 
for Senator Buckley and myself to establ 
D.C. Committee, and then come right back? 

Senator Muskie. Certainly. I will withhold presenting 
this other thing. We will begin the disoussion of these two. 

Senator Boggs. What would bo just on the last 
sentence, what would be the temporary water quality standard 
assures, at a minimum, protection of public health and welfare. 

Public health from what c'.i3tenca, for what, for 
swimming in it? 

Senator Muskie. Depending or its usage. 

Senator Boggs. its use? 
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Senator Muskie. Yes. The na 
is the objective. 

Senator Boggs. It will as a 

Senator Muskie. Xes, which is to pre 
protection of a balanced population of shellfish, fish and 
wildlife, and which allows recreational activities on the wafce:-: 
and, whenever natural physical characteristics permit, in 
the water, that is the objective, but if you oannot achieve 
that, then there is a lesser use, and the Public Health will 
control it, and that will depend upon what the use is. 

If it is drinking water, th£.t is one use. If tho 
local determination was protection of a balanced population of 
shellfish, fish and wildlife, then that standard in the last 
paragraph could be used to achieve that too, but it would be 
a use for that too. 

Mr. Billings. The best way to define it, the Houston 
Ship Channel might not be able to achieve the national standard 
but it would still be require! to meet a lesser established 
standard . 

In the Houston Ship Channel public health and welfare 
would be a different standard than protecting the health and 
welfare standard on the St. Johns River. 

Senator Muskie. May I toss sat, it is an idea with 
Eicient merit, so that I think you might want to consider 
this letter comes from an Ecologlst from Brookhaven 
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laboratory , Depart 

Coram! ttsa, but the second para 

about the objectives of the water pollufcior 

it in this way. 

"I would suggest that the objectives be in addition 
to those listed," he is talking now about the Committee print 
"that the objectives be maintenance of the chemical, physical 
and biological integrity of all water, including lakes, stre: 
rivers, estuaries and the ocean." 

Now, on its face that is not bad. 

Senator Buckley. What does it mean? 

Senator Muskie. We would have to define it the same 
way as we are trying to define this other thing. 

One thing that strikes me about it is that it is an 
attempted definition of what the river ought to be in its 
natural state. 

Senator Bentsen. Read It once again. 

Senator Muskie. "Be maintenance of the chemical, 
physical and biological integrity of all water, including 
lakes, Btreams, rivers, estuaries ancl the ocean." 

Again, it is just something to talk about and to tuck 
away in our heads. 

I am not- proposing something 
desk, aad since we are on this si 
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I suppose it might be we'.l to tx 
they occur to us, and I have not raeen either of 
before this noon. 

I think they are more similar than they are different. 
Each of them set the same language as tha national water quali 
standard. 

The Tunney paper refers to it as the staff paper 
does as the minimum for the water qcaiity standard. She 
staff paper drops the word minimum. 

Each of them names the Governor to justify departures 



J5 Mr. Buckley. May I ask a question? 

16 11 From the point of view of practical application, Ig 

17 Jj use the Potomac River. 

J8 [| Suppose the Governor of Maryland establishes what 

meets the national standard, and 3.ow end behold, we cannot 
get Virginia to do anything. Virginia and West Virginia co 
tinues to dump their sewage in our river, what position ax 
we in now? 

So what do we do? 
The Governor of Maryland has est 
anr; we cannot get the Governor oi 
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: : ator would have contra 1 
y the Governor of West 

t he does not want an exception. 



Ther 



Senator Muskie. He would not ask for an exception? 

Senator Buckley. No. We3t Virginia controls the 
river, they do not need the exception. 

Mr. Billings. Virginia discharges would I 
in compliance with the water standard of the watei 
the discharge occurs. 

That is under the implementation plan sec' 
Section 303. 

Senator Muskie. I guess I missed some of 
I apologize. 

Senator Boggs. The Governor of Maryland < 
the Administrator to enforce the provision on the 
Virginia and West Virginia. 

Mr. Billings. He could sue the Administrator to 
enforce the water quality. Governor Mandel could sue the 
Administrator to put Governor Holt in je.il. 

Senator Buckley. But we have problems of that sort 
now, where you have one state, in the case of Maryland, Mary 
land bringing its effluent up to a certain standard, West 
Virginia not doing that, so the upper regions of the Potomac 
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River are being polluted, and you have Maryland trying to 
keep it clean, and Wast Virginia contimii: 

Mr. Billings. The permit will be th<s second chet 
Mo discharge will be able to receive a permit, so, therefore, 
the upstream sources, which would be applied to a permit- 
Senator Buckley. That would hn municipalities? 
Mr. Billings. That is right. 
Senator Buckley. Okay. 

Senator Bentsen. Mr. Chairman; on both of these 
, amendments, I believe the objective of some of the language, 
j that language was provided in the reviewing of the water 
quality standards, that the Administra\x>r shall consider 
relevent social and economic considerations, and he shall not 
approve standards, or any portion thereof, if the cost of 
attaining such standards bears no reasonable relationship to 
the benefits to be obtained by inclusion of Buch standards. 

In this instance here, they refer to proposed temporary 
water quality standards, and that is only temporary, and it 
refers to pollution sources, and it uses the words social and 
economic costs. 

Senator Muskie. What you sire facing is a possibility 
that in a different situation, a stream might be an open 
sewer, and that there is no compelling public interest suffi- 
ciently strong to offset the economic costs. 
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horrible exam 

For instance 
to clean them up, but what 

you envision, that is, possibly the ^oeta of cleaning a\ 
river, it might be such that there ii 



as correlated to social 

rred, if there is no reasonable 



is try In to put it another way 

lid see the perspective. 

fc's take the Houston Channel as 



Senator Muskie. Would you let public health and welfare 
come into this? 

Senator Bentsen. Well, let me say, for example, the 
Houston Ship Channel, 1 wonder if there we could find a 
reasonable relationship of the cost of maJi 
could support fish and wildlife and swimming, if those aen 
would have reasonable cost of cleaning it up to that extent, 
granting again it is or it needs cleaning up, but is there 
any benefit to it, serious ben. 
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Ship Channel, 

Mr. Billing3. n 
for achieving a degree o 
protect the Bay and not 

fir. Billings. That is what you would spic fc 1 
on. The public health and welfare requires and demands pro- 
tection of the entire system. 

Senator Bentsen. So that means you would have to clean 
up the Houston Ship Channel in some substantial way. 

Mr. Billings. Your test of the reasonableness would 
not be to trade off the ship channel itself, but — 

Senator Boggs. Where does the pollution carae froia, 
that would be the question. 

Senator Muskie. Let no nake another point about this 
standard that we are discussing. As you know, there are other 
reasons than just fish and wildlife and swimming, for yott wight 
want the quality of water that would permit those activities 
such as using it for drinking water, or for other situations. 

Now, we are assuming this standard, when we are setting 
this standard, and what we have in mind totally, not principally 
is permitting fish and wildlife and swimming, but you might 
want that same quality for purely esthetic reasons, for example, 
or in order to enlarge the use of those waters by industrial 
activities. 
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tor Bentsen. I would say i: 
or economic benefit — 

jj point there. I was just trying to raise this 
; * 11 outfall. Ke are using a way of measuring water qualit; 
6 i does not necessarily envision or project all of the uses that 
1 would be served by that water quality, and that are in the 

8 I public interest. There may be a drawback in that, because 

9 1 there iB a tendency to focus on fish and swinability, when 

10 actually the same quality of water that would permit those 

11 activities in many places would have a social and econonic 

12 |j value to sustain other activities, including industrial 

13 j| activities, commercial activities, those ought not to be 

14 overlooked, and indeed by not including those more explicit 

15 in the v/ater quality we are trying to achieve, wo may be 

16 losing some public relations value, because you might be able 
J7 to sell that water quality to some people on the basis you want 
jg to bring in more industry, where you could not sell it to thum 

19 to permit fishing. 

20 [j Senator Buckley. I do believe an escape hatch might 

21 11 be desirable, and I do know in the City of Hew York, that to 

22 ! make it awimable, it requires spending a huge amount of 

23 I] discharge without clorox, and yet yoa could save the cost of 
2^ I the clorox, and not suffer the harbor for most of its normal 

:>uses, because people would not swim in it, so I think we 
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2n. It apems to na that 



Senator Muskie. Of course, to the extent that we can 
spell out what we had in mind, to thit extent, it would be 
the objective of those that would be policed, and the 
environmentalists on each side of this controversy is served 
by maximum decision in defining what it is we want to achieve, 
what the exceptions are. 

There is no question about that. 

Mr. Jordan. It seems to me that each one provides no 
exception, it could be granted, except in those cases, where 
all point sources were reduced to a no discharge condition* 

In the Tunney proposal, the social and economic 
costs applies only to non-point sources and not for point 
sources, and I think there is a practical matter of applica- 
tion, what we are saying is that all bodies of water would 
be required to achieve a standard in X number of years, and 
exceptions would be granted only where zero discharge was gotten 
and the problem would come from the zero source. I think 
it might well be considered large industrial, or even in the 
case of one, where the coBt of reducing that effluent to a 
zero discharge, in terms of economics of tile community, of the 
social benefit, it might be disproportionate to a value that 
I would be derived . 
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tor Bentsen. I vfould go Y.i 
proportionate. It says no reasonable relat 

Senator Muskie. Your language is also tUa : -. yo 
I fearful in case of either draft, and I am sure you have not 
5 »! had a chance to study either draft closely, that, is why 1 an 
<3 i posing the case here is that after the application of all of 
7 the standards and safeguards included in the language here, 
3 that it is still conceivable that in the implementation of 
9 i the national standards policy, that an unreasonable degree of" 
10 j control would be required. 

%% Senator Bentsen. It might be something we just cannot 

12 anticipate, in that instance, the Administrator would be 

13 able to say it is an unreasonable cost, related to any 

14 possible benefit that might be derived, and, therefore, wc 

15 will make it more, a more modest approach on this decision. 

16 Senator Muskie. Might I suggest we keep your language 

17 in mind, explore the other implications of these drafts, and 
13 then return to yours so that we can examine it in the light 

19 ] of the implications, which I do not fully understand, for I 

20 have not had enough time to digest it.. 

2) Senator Tunney. Mr. Chairman, the point that is raised, 1 

5? ; as far as my mind is concerned, is accurate, with one mc*3.i£ica- 1 
2« j tion. 

2£ I was not thinking in terms of zero discharge, 1 was 

»- jithinkincr in terms of no points discharge that would dacji 
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water below the national standard, and there : 

difference I think between the two when you think of cycle 
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I was not thinking in those terras, but I was thinking 
of any effluent that goes into the vratarway would riot degrade 
that water below the national standard, however, I can very 
easily see where other members of the Committee might very 
well want to have language like exorbitant/ social and 
economic, because — 

Well, if benefits is moved up into paragraph one, so 
that it would be applicable to point sources, as well as non- 
point sources, that I can understand. 

My own preference would be that we should be able 
by 1980 to have a development of treatment facilities through- 
out the United States that any effluent that did go into the 
waterways from point sources would not degrade that water 
below the national standards, but as far as the Committee print 
I think the staff ought to speak to it, as I read paragraph 3 {a 
they include point sources there, is that not correct? 

I think your escape hatch includes point sources , 
Senator Muskie. That is correct. 
■* II Mr. Jordan. All three of those, (a), (b) and (c) have 

23 jjto be found. It says one or more sources of discharge are 
2* jrunable to comply with requirements of such plan, because of 
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It is the genera; cpnsens 
ogy is available for ever; 

Mr. Billings, no, X diss 
us today is that technology can be available to almost 
source of pollution, with the possible exception of 
petrochemical plants. 

I know of no one that has suggested closed-cycling 
on individual application, to each individual industrial source 
of pollution can be achieved tit this time. 

Mr. Jordan. Would you ignore the question of cost, 
if you would do that, you could take any industrial . source of 
pollution in the Country, regardless of its age, the nature of 
its operation, and apply some mechanism to that source and 
the result is no discharge. 

Mr. Billings. There are a certain number of misgivings 
on that, but let me give you an example. 

In the land disposal thing, if we put all of your 
disposal through a land disposal system, unless the land, the 
ground water was too close to the surface, you probably could 
hot. I still think to make a flat statement we could do it 
at every place, this is something you cannot do. 

Senator Tunney. I think you include a disjunctive, 
because the necessary technology, or alternatives. This is 
the disjunctive, to indicate possibly because of the concentra- 
tion of polluters in a particular area, that other alte > 
are not available. 
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Mr. Billings. Other alternative: 
going through a municipal syster. on a 

The techniques you apply to the individual industry itseJ.i 
might be other alternate ways to deal with its waste. 

Senator Tunney. In other words, you are out from under 
technology, except when you gat down to (b) , and (b) , that was 
the thing, because the operative language has to justify a 
plea on the basis of hearings. 

I guess to justify a plea would be where the cost 
benefit ratio would be. 

Mr. Jordan. For the conjunctive, what I think they 
are saying, (b) applies to only thosa things that were 
not covered by (a) . 

Mr. Jorling. Are you saying that the word available 
should be qualified by something that Senator Bentsen was 
suggesting? 

What you are concerned about 1e the interpretation? 

Mr. Jordan. Yes, by available, meaning at economic 
rates that were reasonable benefits that would be derived. 

Senator Muskie. As I read the staff print, if 
technology relates to economically, it does not have anything 
to do with it at all. 

Mr. Jordan. That is right. 

Mr. Jorling. What he is suggesting is that if a team 
of scientists could come up with something that could do it, if 



you had an unlimited amount of raon 

Senator Huskie. We got 
quality, and I think that the report language, the 
of the bill, we have a pretty good concept. 

I forgot what it was. We are not talking about 
available in the sense of science to develop something that 
is not yet. 

When we talk about available, we mean available in 
the sense that it, it is available to put into a plant, even 
though it has not been marketed over a period of time, but 
it is available, it has been tested 1 , sufficiently, it is a uaablaj 
technology, one that is available. 

I think we said it better then in that Committee report,! 
and I suggest we might take that out and look at it, and it 
seems to me this is a more realistic kind of language than 
the technologically possible business. 

What is technologically possible, 1 do not know how you 
define that. 

We seem to presume in America that anything ie tech- 
nologically possible. 

Mr. Jordan. I am talking about an industry, that ie, 
a principal source of employment, and say spending an enormous 
amount of capital foi? no discharge, you might provide a burden 
on that community so that you might have swimming, but then 
the burden would be overcoming, but instead you could say have 
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ire waterway at this li 

sat will present a whole loss to tl 



Senator Muskie. Well, the Committee standards are 
pretty tough. Really, that is what -<re want so we can examine 
the implications of this. 

Senator Bentsen. Mr. Chairman, this would be a tough 
standard . 

Senator Muskie. If we define a spongy one, then we 
could not test any of these. 

You have to have a tough one to see if you are imposing 
any possible kind of performance standard. 

Senator Tunney. I prefer the language of the 
Committee, where you talk about technology not available, 
to technology impossibility. 

I think the Chairman's position is correct. 

Senator Muskie. The question then raised by Senator 
Bentsen, and I think I have a better understanding of both 
prints, is whether we should put into this a way of measuring 
or balancing the economic costs against the results to be 
achieved . 

I do not like to test economic feasibility. That 
has been abused too long. The balancing of costs — 

Senator Bentsen. I think the cost and benefit relation- 
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p, ar.il talking about social and economic benefits 
e kind of tests, and I ma quite wil 



Senator Muskie. By far you can raise water quality 
and still be reasonable in the light of all of the costs and 
benefits • 

That is really what Senator Bentsen is saying, whether 
or not you seek to raise water quality at some point, the 
costs you incur out of all proportion to the additional 
benefits, that is what he is getting to. 

Senator Bentsen. That is right. 

Senator Muskie. And neither print at this point 
provides it. 

Senator Tunney. For point, source, it certainly does 

not. 

Senator Muskie. There is no economics test either. 

Senator Tunney. I have one in magi :<it source. Senator. 

I personally did not do that purposely with regard 
to point source, but I can always retreat on my position, and i 
I think under a certain set d;i circumstances, it is necessary 
to retreat. 

Senator Muskie. In a sense the staff print talks 
about available technology. I did not get much encouragaaient 
this morning to read that there is available sources. 

Mr. Billings. Well,- this that I have here, it does 
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ology must be available at 
lar time, but it must be 
reasonable. Where available 



not mean that technology must 
where. It does not mean the t 
a particular cost and at a par 
what the Administrator deems t 
should not affect the usefulness of this section. The purpose 
of this section would be to prevent new air pollution problems, 
and toward that end we could apply it here. 

Senator Muskie. Now, that definition was related to 
new source problems, new factors, new sources of pollution. 
I suspect we will want that, to use similar language in the 
new source provisions of this legislation. 

Mr. Jorling. To give some bsnefit to try to keep that 
interpretation consistent with this interpretation, so that 
the body of law which evolves on one is applicable to the 
ot ler , 

The one question I wanted to raise in the calculous 
of this availability, whether it be statutory, or Senator 
Bentsen's language, or just simply incorporating the same 
language as that in the Senate bill, I do not interpret your 
language to mean in perpetuity, but at the time the action is 
taken, it would be this kind of judgment made at this time that 
the standard, that that standard is not appropriate. 

Senator Bentsen. I would agree with that. Technology 
might advance. You might find a cheaper way to do it. 

Senator Muskie. Also, the value of water may increase 
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the point where you can accept 

Mr. Billings. May I throw out one 
a Up in relation to the clean environment. 

The auto industry in the general continuing effort 
liscredit the degree of control to achieve X level, they 
[1 say to require us to go that extra ten percent is going to have 
7 jj a cost way out of proportion to the degree of control achieved. 

Well, in terms of the calculous, which says the cost 
9 in terms of control, they may be correct, but in terms of pur- 

10 poses of the control of public health, it is a different 

11 standard. 

12 There are very small amounts of reduction, and you 

13 finally taper off, when you get down to that last part of 

14 the ninety percent reduction, it is very likely that the cost 

15 will be very great, and the amount of control achieved very 

16 small . 

17 Senator Bentsen. But that does not violate the 

18 standard at all. It says if there is no reasonable relationship 

19 Mr. Billings. I am just trying to clarify a point. 

20 Senator Bentsen. I do not want to be totally 

2t unreasonable in something that we might do on soma specific 
2a project. 

23 Senator Muskie. Now, with respect to your proposal, 

24 is it sufficient in and of itself as an economic tsst of the 

2 g degree of control that would be imposed by either of thes? .-«faft«. 
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Do we. want something tsore fch 

Is there some other economic standard that we ought 

Senator Bent sen. I do not know of a place where we 
could ease up to and be safe. 

Senator Muskie. This is going to mean, of course, 
by either one of these drafts, that if you say available 
technology, that is the only test, but some will say it is 
available, but not at a cost that we are willing to try to 
support in our operation. 

It may be reasonable overall in the industry, but even 
that is not a test of this language. 

.Mr. Billings. The way I read both drafts, in this 
draft, the public health and welfare is protected. 

Senator Muskie . In (a) , (b) and (c) , unless I read 
this wrong, the trigger to get down to (o) is the non-availability 
of technology? 

Mr. Billings. If we talk about availability of tech- 
nology, in the terms Senator Bentsen describes it, or in terms 
as the report on clean air describes it, you are talking in 
terms of economic factors. Whatever those economic factors 
may be, it seems, as if you are providing for protection of 
the public health and welfare; in terms of water quality 
then you write a statute r which says- however if we are 
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! i to adversely affect the public heali 
^ ; community by closing the plant 

Senator Muskie. As J undsrs 
economic factor was put in there primarily to protect against 
an administrative decision imposing a technology which is 
available, but not in general use, and that could involve 
unacceptable economic costs. 

What I am posing here is technology which is in 
reasonable general use, but which if it is in reasonable 
general use, then I do not think you can exclude it, exclude 
its requirement in a particular situation, just because the 
plant's execonomic situation. 

Mr. Billings. As a practical matter, I do not think 
you can generalize that the technology, if you have a plant 
that was built in 1890 by processes currently available in 
1890, and you have 155 discharge points from that plant, the 
technology applied to that plant will be highly specific to it. 
Senator Muskie. It will not be exotic, not really. 
The question is, I think, very relevant. I do not 
think I explained myself clearly., but that definition of 
available technology, the economic factor wa3 put in there, 
so that the Administrator cannot require the implementation 
of technology which is not in general use, and the first applies 
tion of which may be so costly as to be unreasonable. 

X do not think it is a way of excluding the quiet 
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application of technology that 

do not think that is envisioned here, so the que: ti 
raising is whether or not you have to consider the quests 
of the impact of including this technology on larger plants. 

It might be they were built in 1890 or built in 
1950, the way in which technology develops, that is foreseeable , 
and it shows at some point you will have to do it, but the fact 
you may be doing it by 1980, if we don't give some recognition 
to it- 
Mr. Billings. I would like to make two comments on 



12 One, under the Refuse Act permit program, those plants 

13 are presently directly discharging into the waterways that 

14 they use, they may go out of business on meeting the secondary 
jg treatment standard. ' 

18 Secondly, those plants that are not discharging directly 
17 that are going through the municipal systems, they will have 

jg a considerable advantage in terms of the costs, especially the 

19 capital costs of providing treatment for their wastes. 

2q It Now, thirdly, if those plants are discharging toxics, 

21 j they will be in kind of trouble, especially the older plants, 

22 ! the marginal plants. 

23 j Senator Muskie. What I would like to ask Tom Jorling 
2j lis if some language could be incorporated into this amendment 

on the question of availability. 
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Mr. Jar ling. This wouic be a n« 
would be on the question of availability, and if thi 
iatrator shall not find that the necessary technology or other 
alternatives are available, and that there is no reasonable 
economic and social costs bearing no reasonable relationship — 

Senator Muskie. I think that needs some work. 

How about number three? 

Senator Tunney. There was an addition also in the 
standard that you suggested. 

Senator Muskie. Subparagraph (b) of the staff 
draft, there is the reference to the national water qua3.ity 
standard. It is clear that what we are talking about is not 
just water shellfish, fish and wildlife. 

Mr. Billings. In the Colorado River Basin, you cannot 
irrigate crops. 

Mr. Jorling. We are avoiding for the moment paragraph 
(a) . Paragraph <a) will have to be rewritten in terms of how 
we handle the National water quality standard. 

This revision is more in the nature of a technical 
amendment. 

In other words, what we have done is required the 
states to come in with a status report on the quality of their 
waters. We have earlier placed a burden on the Administrator 
to file an annual report to the Congress on the status of the 
Nation's waters, and this then dovetails back into that so that 
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the Administrator has the information 
the national status report on the qualj 

Senator Muskie. Now, yon found a new word, what was 

it? 

It is utrphic. That was included because we had in 
the Clean Lakes a requirement in Senator Mondale's amendment 
which we described earlier, a condition to which we received 
tremendous comment back from all of the scientific people 
around the Country that you should not restrict that kind 
of classification to lakes, but that it should also include 
or be included in the description of waters and estuaries, 
so it is put in here to make it comprehensive in its scope. 

Mr. Jorling. This Section 306 is for new sources 
of pollution, new industrial isources of pollution. 

This provides that a state, as in the air bill, should 
review the location of 3uch facilities in the state, even 
though it meets the national standard of performance, to make 
sure that the facility will allow an achievement of maintenance 
of the water quality standards. 

This goes to where the state implementation plans 
dovetail so that the Administrator handles the two together 
in the event that one is inconsistent. 

Senator Buckley. Does the states include the District 
of Columbia? 

Mr. Jorling. Ves, it does. 
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in industrial entities that very little is known at the 
present time about biological monitoring, and the question 
of availability of equipment and matarials of that kind are 
questionable . 

We have a provision in the implementation plan for 
biological monitoring, and by states or communities. 

Mr. Jorling. On that question, there is a definition 
on page forty-three of biological monitoring, which has drawn 
some attention from the outside. 

I will read the definition. 

It says: "The term 'biological monitoring' shall 
mean the periodic sampling of organisms representative of 
levels of the food chain to observe (1) the accumulation of 
pollutants in living tissue and (2) the effects of pollutants 
on the health of organisms." 

There have been some suggestions made for alternative 
definitions, but the staff has not reached any position on 
that, but we point out that there is this definition. 

Senator Tunney. Could I raise a point, at one point 
you talk about intergovernmental cooperation, and you state 
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(E) coivcsin adequate provisions for . 
cooperation, including measures necessary to insure that the 
discharge of pollutants from sources located in any State 
will not interfere with the attainment or maintenance of water 
quality standards or implementation plans in any portion of 
any other State;" 

Yesterday, a3 I recall, we were discussing a regional 
waste treatment management plan, and I was wondering what the 
relationship might be between what we were discussing yesterday 
as the region management plan, to the language here, whether 
it is under the implementation plan, is there a relationship? 

Mr. Jorling. I think when this problem was raised 
yesterday by the Chairman, we in effect were given instructions 
to make that relationship clear. 

Senator Tunney. The reason I just mention it today, 
that you did not mention that you were going to ask™ 

Mr. Jorling. I think what we have to do is say for 
purposes of this, of a regional plan, is to establish under 
209 language to satisfy this. 

Senator Tunney. Good. I just wanted to make sure. 

Mr. Jorling. Now, with regard to implementation, there 
have been some suggestions made that there be a mandatory 
requirement, and it be mandatory within a time certain, that 
there shall be this activity undar taken. 
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There is a secondary problem 
be a clear requirement on fche Adrainii 

and review their implementation plans and require in effect a 
public hearing which would review the status of the implementa- 
tion plan and the progress made pursuant to it. 

Z think we will hold off on that until we get to the 
Federal enforcement, because it gets into the area of retaining 
any elements of the conference procedure enforcement. 

Basically, that would be the role the conference plays 
in existing law, bringing people together to review the 
situation, to make some judgments on the prograss. 

This is a controversial section, to say the least, 

Hr. Billings. And then we have the definition of 
thermal degradation. Now, this definition, maximum water 
quality standard, that is an absolute floor. If the water 
quality is higher than that on the basis of the tests set 
forth, the— 

Mr. Jorling. It is derived from California under 
existing law. This was administratively developed policy 
of non-degradation, and it is supported yby the Committee-. 

In its implementation each state submitted in effect 
a principle which was a consistently overriding, and California' 
statement is very much like this one. It was approved by the 
Secretary at that time. There are seme modifications on shift- 
ing the burden of proof back to the person, or he who allegedly 
committed the degradation, and rathe* 



271 



ilifornio. instance 

Senator Tunney. Is there not a 
jlk about a national standard, that you are not going to 
ive any slippage from the existing quality of water , it? there 
<3 not that assumption? 

7 Mr. Billings. This is the assumption of the language. 

3 bat it still allows the slippage. 

Senator Buckley. Supposing we had that language, but 

10 instead of using the national standard as the floor, use what 

11 you might say is the highest practiced standard. New York 
j2 has one. You could certainly pat one little isolated 

plant near a large river, and have a degradation, but it would 
still be within the classification as best use of the water 
resources, and it has been all spelled out, 
tl j Senator Muskie. The difficulty with that is that 

the national quality standard is the objective. How do you 
accept the lower? 

Senator Buckley. No, this is higher. I am saying 
that we could have the language, that instead of using the 
national minimum standard as the floor, use a standard that 
is substantially higher than as the floor, so that you never 
degrade below a certain point. 

New York happens to have some language that is useful 
in New York which rather specifically defines that level 
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ath which you would not go, and it is 
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raaunity would not feel hamstru 
irifch a really offc 

The problem is highlighted on s 
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We should have economic development first, and then 
set the standards, for improving environmental quality when 
they are in a position to afford it. 

That is the argument, we hear from the undeveloped 
countries. They say you have developed industrialized nations, 
and you have the benefits without consideration for the environ- 
ment, but now you are asking us to preserve the rest at the 
cost of our economic development. Backwards groups of this 
Country may argue this way, or backwards sections, that the 
more viable areas have gotten the benefit of using the 
resources, and now that the nation is awakened to the danger, 
we can ask them to take some of the costs out of their own 
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In many cas< 

2 jj the marginal nature will be proloi 

3 ! case that can be made, again to a degrcas: 

4 jj a tough one to have to reconcile tl 

5 jj a minimum national standard for the Countrj 

6 I one place, and then you relax it in another. X do not have 
•< an answer. It is still pretty tough. 

Mr. Jorling. The Administrative policy, the purpose 
of the Act is to enhance water quality, and that you do, and 
there is a procedure for departure that was not unlike that 
which was spelled out by Senator Bentsen. 

Senator Muskie. There ia this other point that ought 
to be made, and that is what you are proposing, and that is that 
streams do have a capacity, which used wisely, would permit 
an economic development, and which would permit recreation, 
Such as swimming. 

Senator Bentsen. Senator Buckley, do you have your 
■Jew York law with you? 

Senator Tunney. Did I understand you correctly., that 
they could degrade, I hate to use that word, but thfcy could 
degrade of course to a point that would not be below th<> 
higher standard as defined in the Act? 

Senator Buckley. I seid here is a state standard, but 
Which gives flexibility, so I was trying to say let's find 
something better than b 
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Senator Musfcie. 
I have no judgment on it, but we rid 

Earlier I went throng! t] 
is that objectives should be maintained of the stream 
rivers, and so on, and with this language you could permit some 
economic use of a stream without upsetting the chemical and 
physical biological integrity. 

Senator Buckley. It appears some streams in their 
natural state would not be the highest integrity. 

Senator Muskie. This is something we might want to 
focus on as another definition of a national standard. It might 
j be more adaptable. I think we ought to have some staff 
J analysis. It has some origin that is not disclosed hare. Why 
j don't we postpone further consideration? 

Mr. Billings. What we have here is in no terms the. 
national minimum. It is possible to define what will be, and 
it is also possible to define limits of change in chemical 
modification . 

There should be no release in public waters that 
would not be within definite limits. I would suggest a good 
start would be ten percent, but what he iB talking about is 
introducing a standard which does not allow the introduction 
of foreign substances, but I think it should be a reasonable 
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not you could have the 

you knew is that apparently : -J 

the other in the envii 

fish and shellfish and wildlife, be 

this. They would understand this meaning. 

the state statutes, an awful lot of them us fish, wildlife 

and other aquatic life. Most of then have some form of 

wildlife, but the only question I would have is that wa shcul 

not be using language that hat; been used in statutes in the 

past, and which is understood by people in the field, that 

perhaps we should use that, or that if you use new language, 

would not you be setting out different signals which nay not 

be clearly understood. 

Mr. Billings. Senator, wo would be, but I think 
the Staff's consideration of the existing language is that 
it is inadequate in terms of what the objectives of the water 
pollution control program should bo. 

To use the words, you are talking about an ecological 
system, and you might use the words eco system, and the 
objective is to maintain a balanced eco system, then we get 
to where we will have to chance the words that protect the 
eco system. 

It is obviously going to be difficult on sanitations 
to control wastes as they would control nuisances, but bhere 
is something inherent! ■ 

■ 
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ing up Senator M 

what this language weans, and cons- back 
that must be the key word. 

Senator Muskie. In that connection, 3: think 
we ought to do is remind all that our objective is to protect 
the ecological system. 

At the same time we strive to do this, we do sometimes 
use old words, and that might be an obstacle more than to 
contribute to progress. 

The fish and wildlife language is pretty standard, 
which appears in the statutes, and elsewhere, but they do not 
appear in any general statement of objective. 

They appear in the definition of specific categories 
of water use rather than as an objective. 

They also mention certain categories so that they 
are further defined, and they have categories of uses so that 
there is some relationship, and some objective and .a result 
to be achieved, so that this language, what it would do if it 
worked, and I do not know if this will work out, when we 
explore it, it is to define the objective in relation to what 
is to be achieved. 

I think the words eco system, or ecological system 
or ecology has enough currency in the public .at large so that 
the public at large would understand the thrust of this 
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I like the 1 
ago. I think the 'idea oil tryi: 
ie good. Purity is a good word, but t! 
what we want to get. I think those words 

Senator Buckley. And the Administrator woulfl draw 
up regulations to relate to that policy? 

Senator Bentsen. The fact you have various categorie 
of fish and wildlife, that would not negate the use of that 
as a standard. 

Senator Muskie. I am hot suggesting that. X am simp 
pointing out that I have not studied the letter enough, but 
I would suspect wherever that is used, such as posits of 
temperature of water, and so on, that we must have a picture 
of— 

Senator Bentsen. Are you saying there might be 
variables in the equation across the Country as it relates 
to fish and wildlife? 

Senator Muskie. I would think so. 

Senator Tunney. Balanced population. 

Senator Muskie. Somebody will have to make a deter- 
mination as to what quality of fish life you are talking 
about . 

Senator Tunney. I think that language in that letter 
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What X wont' 
perhaps holding of the fish and t/j ] 
uses into it, putting those words into it — 

Senator Buckley. Making it the tniaismtia standard,? 

Senator Tunney. But making this a part of th3 miniroui 
standard . 

The present language of the minimum standard into thi 
very excellent standard, which I remember that Senator Muskie 
talks about of an eco system, it would be a part of that 
language, it does go in in some way. 

Mr. Billings. I think if you do not do that, I think 
this has got to be made to the minimum standard. The State 
of Washington has three classes of standards. 

Senator Muskie. How, that is something different thai 
we are talking about here. 

Here this applies across the board, without taking 
into consideration specific problems and specific plants, 
entailing specific timetables to thera. 

That is a different proposition. They have not 
really developed their policy. If what you told us the other 
day is correct, they opened a can of worms, so I do not think 
they have a general policy if thay impose — 

Mr. Billings. What they are talking about, if they 
set a specific time schedule, many of those that you are con- 
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latxon in some areas 
soft, and they have 



cerned aaout are on their i 

Senator Muskie. You are raising 
I have raised, and we have not cot. £i\ ant 

Mr. Billings. This week the Environmc 
Agency is having a review of the results of it 
contracts coming in. 

They are finding out the information i 
very hard, but in general it is fai 
actually gone from the concept of proposing national minimum 
base levels of treatment, of putting these things out as guide- 
lines, and leaving the decision up to the regional administrator 
of the Environmental Protection Agenoy, who will make this 
decision, based on the regional river basin characteristics, 
and they have abandoned the concept of a national miniaam 
under the treatment program. 

They are leaving the decision up to the regional 
administrators of the Environmental Protection Agency, as to 
what should be the national minimum for that particular region. 

Senator Muskia. So we get less and less guidance. 

Senator Tunney. Would not Senator Bentsen's 
amendment, if you included economic and social costs, would 
not that be broad enough to apply to industries. 

Senator Muskie. It may. That is why I asked earlier 
whether or not we might let Senator Eentsen's stand, that it 
might not be a broader application than he may have had in 
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mafcor lunney . That >.*a3 one of the re. 
not include that in the first paragraph. 

Senator Bentsen. I did not envision it being 
as a criteria, by which a marg.ln would say be unreasonable. 

Senator Muskie. Let me ask you this. Let me test 
it the other way. You say if the cost of the substandard 
bears no reasonable relationship to the benefits, is that no 
different than saying the economic feasibility of the stand- 
ard? 

Senator Bentsen. I think it is. Vie have added the 
economic and social costs. 

Senator Muskie. Social and economic feasibility; 

Senator Bentsen. I think the word is no reasonable 
relationship is more than a feasibility. It has to be — 

Senator Muskie. I will be frank to say my impression 
is different than economic feasibility, now that I look at 
it. 

Mr. Jorling. I do not think that this goes to economic J 
feasibility, which is almost a prior determination kind of 
thing, as to how much you are going to spend to do something. 

This one says you are going to do this, unless you can 
come in and show that there are good, sufficient economical 
and social reasons., why it should not be, the whole burden of 
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proof has been shifted in 

Senator Muskie. How do yo. 

Senator Tunney. I think that r 
have something like this if vto are going to have a national 
standard, but I would like to suggest sone changes. 

Mumber one, I do not think the burden of proof ought 
to be on the Administrator. 

I think the burden of proof ought to be on the polluter, 
and the second thing is, when we talk about benefits, I would 
like to include social, economic, economic and social 
benefits . 

We talk about economical and social, and I think that 
is the scale. You weigh the economic co3ts, and in addition 
the social costs, and I assume wlion you talk about economic 
costs, you talk about divergence of resources away from social 
benefits, and I think that is the scale that ought to apply. 

Senator Muskie. You are talking about benefits that 
must apply to both sides, and what you are trying to do is 
balance sociaj. and. economic costs against social and economic 
benefit's, which is what the balance ought to be. 

Mr. Meyer-. ... The only problem with that, it is a Very 
difficult technical problem, where. the agency involved, it is 
very easy to measure social and economic costs . 

One of the fights we have been having is trying to 
get people to quantitatively or qualitatively measure what 
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social benefits there really are. 

Senator Huskie. It i.& goii 
quantify. 

Senator Tunaey. It would be on the Governor to 
justify initially the polluter. 

Senator Muskie. Yes, that is simple, if that is 
where the burden lies. 

Senator Bentsen. I certainly support that. 

Senator Muskie. I think the concept would have to 
be fitted into the language of the whole amendment. 

Senator Tunney. A suggestion made by Senator Benta 
was that in reading his language, that the Administrator 
shall consider relevant economic considerations, and shall 
approve standards, unless economic and social change, and 
so on. 

I think this shifts the burden, and you have the 
balance of economic and social, of both the costs and the 
benefits, and I find it very difficult to strongly argue 
against this. 

Senator Bentsen. With that kind of language, and 
Senator Tunney' s amendment, I think it is very difficult to 
argue. 

Senator Huskie. The Staff tells me we have to move 
out of this room in five minutes. We have another 
room, 1226. 
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It seeitia to me t 
developing, and I would like at thi 

to get togethsr with these two drafts, and Senator Bent3en'3 
amendment, and to put together something that reflects tJiis, 
so that we can now see it in language form. 

I am not suggesting we have agreed to anything, 
I am just suggesting we have gone far enough eo we can put it 
in a single draft form that we aan then look at and examine 
more closely. 

Senator Bell. Does this mean a point source could 
discharge into the river, if the river was above the national 
standard, whereas at another point, a similar discharge 
could not discharge, because the river was not up to the 
national standard? 

Senator Muskie. I do not believe so, unless it is 
reasonable. It is conceivable, I suppose. 

Senator Tunney. Under the implementation plan, you 
would have certain criteria established,- with a far greater 
degree of specificity than you have under the national stand- 
ards, so it would be my assumption, under the criteria, as 
they are developing, that the Administrator, he could not allow j 
the discharge of sewage into a river, even if --hat. discharge 
would not lower the quality of the river than the national 
standard. 



54 , i> Senator Jluskie, Anyt 

2 || rules, such as this kind of 
We must recess, . 

(Whereupon, the Committee was 
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Senator Muskie. The Committee is back in session. 

Senator Buckley. I am talking about Section 303 as 
a whole, and I think if you take 303 and 302, put them 
together, it would create an enormous gap. 

Mr. Jorling. The thing is that there would be no 
grants, so we will have to dovetail those two sections. 

Mr. Billings. There is no sense in not continuing 
to take advantage of those. 

Senator Buckley. I would go along with dovetailing, 
and perhaps it would remove an unnecessary burden on the 
Administrator, and, namely, that instead of having everything 
sort of frozen, pending approval or disapproval, that there be 
a period of time in which there be to disapprove them in 
presumption of the favor of the states, that the plan is 
sound, so that there is no interruption of activity. 

Also, that the- state is not left in suspense as to 
its existing apparatus. 
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toother one is 2(b), line 28, on 
This requires the st 



It seems to me that it perhaps would be more eft'j 
if given the border quality s:--andard, to allow greater 
<i H flexibility they improve their affluent standard, permit by 
permit, and it is one thing to impose controls on nev; plants, 
and it is something else to impose them on old plants. 

So long as we are reaching our water objectives, I 
would like to see the states have flexibility. 
1J Senator Muskie. What words would you change? 

12 | Senator Buckley. Let's put it this way, if you do not 

13 insist on a specific proposal, so long as the approach is 

14 I] met, I would submit that a place, like the State of New Vork, 
55 lithe State of California could come in and satisfy the Ad- 
13 ||ministrator that the objectives of the Act are being met under 

the procedure. 

Mr. Billings. This is essentially the California 

type. 

Mr. Jorling. First of all, if you do not have an 
effluent limitation, you do not have an enforceable action 
22 Ijagainst the discharge source. 

That is the first requirement. 

The second one that California has pointed out, they 
ways of discharging requirements, it is what anybody else 
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S ! would describe as an effluent limitation, and they vn . 
j| prefer not to see as a matter of lav;, it is really a dis- 
I tinction, the actual effluent limitation included in the 
j plan, because they do not want to charge the effluent limita- 
tion onto a polluter. 

They want to have these established at the time 
j of the implementation plan is required, so that the Admin- 
I istrator can review them in the context of the overall plan, 
but as a matter of law, they do not want them to be a part 
of the plan, but simply a requirement that in the plan they 
have them, so then can change them to upgrade them. 

For instance, several months ago, on two river 
basins, they went to no discharge requirements, they said 
we h&ve to go through their Administrator with a procedure 
like this, with public hearings to change effluent require- 
ments , so if they have a requirement to oppose effluent 
limitation, but rather than them be part of the plan, be 
independent of the plan. 

Senator Muskie. Why could you not have instead of 
that a permit to change that limitation upward, not down, but 
notify the Administrator of the action taken, so there is 
a record of the changes that took place. 
Would that do it? 

veil, maybe I am raising a question that we have 
not paid much attention to in thi3 whole exercise to the 
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adequacy of time limitations that ars in the draft. 

This four months later, the time limitation, I am 
all for keeping the time limitation, I think it is sometimes 
useful . 

What it is you are trying to do, I think you get 
that lasson out of the programs that are going on now. 

If you are not going to have it, you are just not 
going to get all the information you would like to have , so 
} I think you ought to focus your attention across the board 
at some point on the adequacy of this time limitation, the 
| basis for it. 

In four months you can do a lot. 

Mr. Billings. Mr. Chairman, the Staff has a written 
| timetable which we have discussed with the Administration, and 
we tried to establish timetables that would keep people with 
their feet to the fire, while at the same time we agreed that 
the timetable was not wholly unreasonable, and this is simply 
1 that it would be ninety days for the administration to promul- 
gate regulations, promulgate water criteria, and — 
Senator Tunney. How tough a job is that? 
Mr. Billings. Most of the water fall criteria research 
is done, and it is basically a matter of finding out what 
the objective of the Act is to be, and writing out the 

24 jl objective. 

25 jj We would then have ninety more days. 
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It would be ninety days, and this is the first pe: 
of tine in which the States could submit standards. 

The basis of that ninety-day period, actually forty-six 
of fifty states presently have all of their water classified. 
They know what the existing water quality is, they know what 
the water quality standard is, the national water criteria, 
and the national water quality standard. 

Hr. Jordan. That includes intra-stata? 
Mr. Billings. That includes forty-six states. 
Mr. Jorling. In some of the proposals, included in 
the Rdministration ' s bill, they would set standards for 
ground water. 

We simply provide controls to protect ground water 
quality, because of the fact some states individual landowners 
hold title to ground water, and that kind of thing, and we did 
not want to get involved into the question of jurisdiction 
of groundwater, so that is one of the distinctions. 

Senator Buckley. Should not ground water be excluded 
from the provisions of 2(C)? 

Monitoring, I understand monitoring ground water is 
rather difficult. 

Mr. Billings. There is a limitation. They say 
inventory of ground water quality, it will be very difficult 
to determine the extent to which effluents, and so on, of the 
effects on ground water, but we are calling for regulations of 
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bs ir the underground in ord- 
regulation. 

Senator Buckley. I am talking about the 
problems of analyzing on a continuing basis. 

Mr. .'/or long, in many communities the water supply 
i3 taken from ground water, and they keep a rather continuous 
monitoring of that. 

"There are I suspect many states in which that informa- 
tion probably exists to a higher degree than their knowledge 
of the surface water. 

Senator Bell. On this question of timing, the time 
giveR to review state standards, it is far too short. For 
example, on pages nineteen, twenty, twenty-one, the Adminis- 
trator is given four months in which to determine after the 
date required for submission of any implementation plans 
under paragrpah (1) , approve or disapprove such plans or each 
portion thereof. 

The states cannot be expected to prepare the 
implementation plans called for within a very short period 
of time. 

Senator Muskie. Let me suggest this. I think what 
we nead is for the staff and the Administration to get togethc 
to see if they can agree to the various timetables, so the 
print is obsolete on this one. 
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Administration suggests is not wholly unreasonable as a time- 
table. 

EPA. 

Senator Muskie. What do they provide? 

Mr. Billings. Six months tc approval, and then an 
additional ninety days to either accommodate the states , or 
to have the states-- 

In other *7ords, six months to approval, and ninety 
more days after. 

Senator Kuskie. May I suggest you reduce this des- 
cription of the functions to one or twc sheets of paper, and 
have it ready for distribution? 

Mr. Billings. All right. 

Senator Mudkie. We would like to see the whole 

pattern. 

Mr. Billings, As I say, there is one error in this 
timetable, in which there is disagreement. There are also 
questions in terms of the timetable relating to the timetable 
implementation plans to the deadline for implementing the 
national standard.. • ■ 

These are two different things, and you get into some 
interesting- problems . 

Senator Muskie. I am beginning to see that. 

Mr. Jorling. We have another technical problem, in tl 



8 

11 

13 
14 
15 



291 



wnen we get to 



that some state 

Lting the grandfather provir.ior.v 
a) (1) and down to (b) , aiyi it 
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underway, a 
for \:hese, 

is inadequate in the print, but it is something that goes 
to this issue of timetables. 

Senator Tunney. So that you do not allow any 
retrogression? 

Mr. Jorling. So that everything continues,- in 

effect. 

Mr. 3illings. The additional difficulty is on the 
average the go-round of meeting standards anticipated in the 
65 Act should be completed in 1974. Some states are talking 
about completing 1976, 1977. 

The timetable we are talking about, this was completing 
the next go round of 1977, so that gives you an obvious 
contrary — 

Mr. Jorling. We will have to wait to see how the 
permit programs bear on this question. 

Another batch of timetables come as a result of any 
permits that are issued. 

Senator Buckley. I had one little thing here that had 
to do with this definition of discharge. 

Are we sure, at the bottom line, line forty-seven, we 
imposo obligations on owners that are operators, and so on. 

If we have two ducks in a pen, that could be a discharge 
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Mr. Jorling. What yoi are suggesting 
for that source, point source discharge, to specif j 

Senator Buckley. If we are allowing these to make 
nuisances of themselves, these rales, it is grounds for 
harassment. 

And then on the next page, line seventeen, it 3eem3 
to me that either we do or do not control disposition of res 
dual wastes. 

Mr. Hillings . You want to put a period after state? 
Senator Buckley. Yes. 

Senator Kuskie. What distinction are you trying to 

make? 

Senator Buckley. I was curious about the distinctia 

Senator Muskie. I am talking about the staff. 

Mr. Billings. As you know, the regulation of the 
disposal varies, especially into the ocean, and this would 
provide a regulatory mechanism of those things generating 
removal of effluent. 

Mr. Jorling. I think we can strike the word parti- 
cular. 

We do have a continuing or increase of problem as a 
result of removal of pollutants from air emission sources, 
great quantities of ash, sulphur, kinds of things that are 
being generatad, and the word particularly could be inter- 
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pretod to exclude that. 

Senator Muskie. Why the word particularly? 

Why not say there are two kinds of wastes? 

Senator Buckley. We could aay all residual wastes. 
All includes everything. 

Mr. Billings. Put a period after state? 

Mr. Jorling. I think if we take the clause that could 
affect water quality, we could put that after residual waste, 
and then we could — 

Mr. Meyer. When I discussed this, I thought this wae 
the way WB emphasized the fact that ws had a sludge removal 
problem, and except for this, there would not be an adjustment 
of the problem of what you do with that sludge. 

Senator Buckley. I think that is something that in 
some ways — 

Senator Tunney. It is rather interesting how you 

are going to solve that problem that Senator Buckley has 

raised for paragraph (f ) . 

Does anybody have any suggestions? 

Mr. Jorling. I think what it means, if you havo 

a sanitary landfill- 
Mr. Billings. No, he means discharge source. 
Senator Tunney. On the enforcement, you have got that n 

mark -snfcry, but the right of. entry, the Administrator could come 

in and take your duck from you. 
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Is there a way of having it ap; 

level? 

That is not a very good word, X know. 

Mr. Jorling. My inclination is by limiting it to 
point sources, and defining point sources — 

Senator Muskie. Threa or more ducks? 

Mr. Billings. We will have to have some language, 
because this obviously gets into Borne individual rights. 

Mr. Jorling. There have been several proposals made 
for additions to the implementation plans requirements, and 
this sheet were some that ware scratched out. 

I might draw your attention to the third one in the 
sequence. It establishes a total maximum daily load for 
entry in state and intra-stata waters, and so on. 

In the Delaware River Basin Commission, and other 
advanced water pollution programs, for certain kinds of 
pollutants, they can calculate out for the rivers what the 
total volume can be tolerated, and to calculate that out, 
and then apportion it out among discharge sources, so what 
this would do is require for those pollutants, the Adminis- 
trator determines through analysis what kind of allocation 
can reach the water, and it requires an implementation plan 
to do that. 

Now, I am not sure every stata could come up with 
that kind of analysis , and that Sind of time required in the 
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s - of appropriations, where ir the appropriations are not given, 
7 the program is a shambles. 

3 X suppose we could put a provision if the funds are 

g not specifically appropriated for this purpose by the Congress 
10 the administrator may use his discretion to use construction 
funds. 

Mr. Billing3. He could use a percentage of the 
13 construction funds available. 

Senator Kuskie. Why could you not say out of funds 
specifically motivated at the Administrator's discretion, make 
it not look like you are blackmailing the Appropriations. 

Mr. Billings. One difficulty, I am not exactly 
sure how one allocates contract authority. 

Mr. Meyer. The other alternative iB to provide 
contract authority. 

The Federal Government can make obligations for all 
of these things. 

Senator Muskie. Let's fool around with that. 
Senator Tunney . Would the Appropriations Committee 
jbject to your original proposal, if inadequate monies were 
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made available, that they could dip ia 
funds< 

Mr. Hayer. It would still have to be approp: 
ton could just say funds appropriated under any part of this 
could be used under any authorization of this Act up to a 
level of statutory authorizations. 

Senator Buckley. That puts your individual munici- 
pality back in limbo. He has got to have some kind of 
certainty. 

Mr. Meyer. What I am saying is any fund appropriated 
under the Act can be used for any purpose under the Act, up 
to the limit of the specific authorisation for the various 
1 kinds of things. 

The trouble with too much discretion, say if there is 
> an appropriation of say $15 million to carry out one part of 

the Act, and the Administrator decided he will make it $20 
, million, you have to make an allocation in terms of what will 
be provided here. 

Senator Tunney. Mr. Meysr's suggestion camouflaged 
\ it quite adequately. 

You would make monies available under the Act to 
'j any specific program of the Act, up to the amount that i3 
i specified, for such program? 

Mr. Meyer. Instead of a line item appropriation, one 
I! gross appropriation for the entire water quality program, which 



297 



We have been blocked in allocation, but in this way 
you have it intact, and all you are saying is the appropriation 
money is appropriated for the Act, and the Administrator will 
assure that everything is taken car 3 of. 

Senator Muskie. Is there anything further on this 

item? 

We will adjourn at this time, so the Committee stands 
in recess. 

(Whereupon, the Commi.ttne was in recess at 5:25 o'clock 

p.m.) 



